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No. 3703 


UNITED STATES CIRCUIT COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


UNITED VERDE EXTENSION 
MINING COMPANY, 
a Corporation, 
Plaintiff in Error, ) 
VS. 
JOHN T. LITTLEJOHN, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR 


Note: The Transcript of Record will be referred 
to herein as ‘‘Tr.,’’? giving page number; and Plain- 
tiff in Ervor will be referred to as ‘‘Defendant,”’ 
and the Defendant in Error as ‘‘ Plaintiff.’’ 


STATEMENT OF CASE. 


John T. Littlejohn filed action August 10, 1920, 
to recover damages for injuries alleged to have been 
received June 2, 1920, while he was emploved by 
the defendant. He alleged in his complaint that he 
was emploved as a laborer in the bull gang and 
worked ‘‘in and about the smelter,’’ ore reduction 
works and other buildings, at work consisting of 
pick and shovel labor and the like; that on June 
2nd he was directed by the foreman of the gang to 
assist in installing certain equipment in the sample 
mill of defendant company and was ordered to take 
a large iron bolt to be placed in the framework of 
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or for certain rolls, to do which he was to cross a 
platform covering a concrete aisle or pit which was 
a part of the construction and was about 10 feet 
deep; that while he had said bolt partly raised 
ready to place, the plank upon which he stepped 
broke and he fell with the bolt to the bottom; that 
he was hit by the bolt as he fell, his skull and head 
were bruised and injured and he was rendered un- 
conscious and received a severe concussion of the 
brain, spinal column and shock to his nervous sys- 
tem, said injury being permanent, and suffered 
great pain and anguish; that he suffered general 
damages of $10,000 and because of his inability to 
work, except for 17 days, had sustained special 
damages of $4.60 per day until the trial. He prayed 
for two items of damage to wit for general damages 
in the sum of $10,000 and for additional special 
damages for time lost to date of trial at $4.60 per 
dav. 

The defendant moved to strike certain allegations 
and also the allegations and prayer for special dam- 
ages, as an additional sum and separate issue, which 
latter portion of said motion was overruled. De- 
murrers were interposed by defendant to the suffi- 
ciency of the complaint, both for a general cause of 
action and for special damages as alleged and plead- 
ed, and these demurrers were overruled. The said 
rulings were made without oral argument or hear- 
ing, in accordance with the practice frequently fol- 
lowed by the Court, and defendant was advised of 
the rulings by mail, and excepted thereto a few days 
later when the Court opened its session at Prescott. 
An answer was also filed by defendant, and the case 
was tried by jury November 26 and 27, 1920. 
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The evidence showed that plaintiff had been em- 
ployed for some time in the bull gang which per- 
formed general labor, much of the time of a non- 
hazardous kind, around the grounds and buildings 
including an office building, all of which plaintiff 
termed the “‘smelter plant.’’ (Tr. 36.) For a few 
days prior to June 2nd he had been leveling up 
vravel around the general office there; on June 2nd 
five of the men were taken by the foreman over 
to the sample mill; there was at the end of the 
mill, on the outside (Tr. 60). some concrete con- 
struction work; the men were working on the con- 
struction work, which had not been completed or 
placed in use as a part of the mill (Tr. 44), and on 
this dav were putting in bolts in some framework. 
The conerete formed in part an aisle or pit about 
10 feet in all dimensions. Three planks 12 in. by 2 
in. were across this aisle (Tr. 37). In order to put 
in these bolts the men went over on these planks. 
Two of the men were standing, wholly or partially, 
on one of the planks, each with a bolt, when the 
plaintiff with another bolt stepped on the plank 
and it broke (Tr. 44 and 60). He fell to the bottom 
and by his fall was cut on his left forehead and re- 
ceived other scratches and bruises (Tr. 37 and 61). 
He was taken to the defendant’s hospital where his 
injuries were dressed. He went home and returned 
to the hospital for treatment each day for 14 days 
and on June 15th went back to work and according 
to his testimony was given “‘light work as near as 
the boss could”? (Tr. 38). He worked 17 days and 
was ‘‘laid off.’’ He did not work for wages from 
then to the time of trial (Tr. 43). He stated he 
could not get light work ‘‘around there” (Tr. 42). 
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At the trial in November the plaintiff introduced 
testimony of a physician who had examined him for 
the purpose of giving testimony (Tr. 45). The 
plaintiff, by his counsel, refused to be examined by 
disinterested physicians to determine his condition 
due to the injury as he alleged (Tr. 48 and 57). 
Plaintiff, while a witness on his own behalf on 
direct examination, volunteered statements with 
reference to negotiations he had with the defendant 
company respecting settlement and also that the 
defendant company was insured against loss and 
damage to any of its men growing out of injury, 
which statements are highly prejudicial and 
grounds for mistrial (Tr. 49). Defendant inter- 
rupted witness, objected and moved to strike and 
requested the Court to declare a mistrial, and was 
overruled by the Court, exceptions being allowed. 
Later in the trial the Court ordered the testimony 
struck out (Ty. 49) thereby reversing its ruling to 
that extent but not correcting and eradicating the 
error. Other matters to which objection and ex- 
ception was taken occurred in the course of the 
trial, instructions and argument, and are set out in 
the Specifications of Error. 

The jury returned a verdict for plaintiff for 
48,000 (Tr. 17). Defendant moved that the verdict 
be set aside, in arrest of judgment, and for a new 
trial. Memoranda of authorities were submitted by 
both parties, no oral arguments were made, and on 
April 4, 1921, the Court overruled all of said mo- 
tions, to which rulings defendant’s exceptions were 
allowed “Chie. 

Thereupon, in due course, the defendant brought 
this cause up for review upon Writ of Error. 


SPECIFICATIONS OF ERROR. 


(These Specifications are arranged in chronolog- 
ical order of the Errors assigned. In the Argu- 
ments appearing after these Specifications, each 
Argument covers one subject. as near as possible, 
and the one or several Specifications concerning 
that subject.) 


ly 


The Court erred in overruling (to which excep- 
tion was taken, Tr. 14) defendant’s motion to strike 
the following clause in paragraph V of plaintiff’s 
complaint ‘That he has sustained special damages 
for loss of time by reason of said injuries in the 
sum of Four and 60-100@ (4.60) Dollars per day 
from June 2, 1920, until the trial of this cause, less 
said period of seventeen (17) days aforesaid’’ and 
in paragraph VI ‘‘that by reason of loss of time and 
loss of wages as alleged aforesaid plaintiff has suf- 
fered special daimages in the sum of Four and 60-100 
($4.60) Dollars per day from June 2, 1920, until the 
trial of this cause less a period of seventeen (17) 
days’’ and paragraph 2 in the praver of said com- 
plaint ‘‘For the sum of $4.60 per day from June 2, 
1920, until the trial of this cause (less a period of 
seventeen davs), for special damages for loss of 
time occasioned by reason of said personal injuries 
sustained.’’; for the reason that loss of time is, 
under the Emplover’s Liability Law of Arizona, an 
item and element of general damages and is not a 
separate issue. (Assignments I and IT, Tr. 100.) 


Jue 


The Court erred in overruling (to which excep- 
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tion was taken, Tr. 14) defendant’s demurrers to 
plaintiff’s compaint, for the reasons that 

(1) The facts set forth show that plaintiff was 
not employed in a hazardous occupation at the time 
of the accident, as defined and contemplated by 
the said Emplover’s. Liability Law. 

(2) No facts are stated constituting a cause for 
special dainages on account of loss of time or anv 
other item of special damage. 

(Assignments IIT and IV, Tr. 100.) 


JOE 


The Court erred in overruling (to which excep- 
tion was taken, Tr. +1) the objection of defendant 
to, and defendant’s motion to strike, the testimony 
of the plaintiff given upon an offer and in response 
to a permission of the Court (Tr. 39 to 41), in 
which testimony the plaintiff stated that he had 
been told by a former claim agent of defendant, 
then deceased, in course of negotiations for settle- 
ment that ‘‘They (defendant company) have them 
all (emplovees) insured and just as soon as ever 
those pictures are developed [ will go down and try 
to settle up with vou....,’’ for the reason that the 
said testimony in relation to negotiations and al- 
leged insurance was incompetent, inadmissible and 
prejudicial, and said ruling was prejudicial, to de- 
fendant and reversible error. (Assigninents V, Tr. 
101.) 


IV. 
The Court erred in sustaining the objection of 


plaintiff (to which ruling exception mwas. talgens Tr. 
43) to the request of defendant moving that the 


So lone 
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Court order such physical examination of plaintiff 
as might be found necessary by physicians, to be 
appointed by the Court, to elucidate the matter in 
dispute (Tr. 43 and 59), for the reason that plain- 
tiff had exhibited his head and physical condition 
alleged to be attributable to head injury, in ev 
dence, and for the reason that the Court sustained 
the said objection of plaintiff upon the ground that 
the Court had no power to order said necessary 
examination (Tr. 43 and 59), and said ruling was 
not based upon any exercise of discretion of said 
Court to grant or to deny said motion. (Assign- 
ment VJ, Tr. 101.) 
Vv. 

The Court erred in overruling (to which excep- 
tion was taken, Tr. 44) the motion of defendant 
that a mistrial be declared because of the testimon™ 
of the plaintiff concerning negotiations and alleged 
insurance, as set forth in Specification TTI above, 
‘or the reason that said testimony so given, and the 
ruling of the Court denving defendants motion to 
strike it, were prejudicial to the defendant and 
prejudicial error that could be corrected only by + 
declaration of a mistrial by the Court. (Assign- 
ment Villieeter, 101) - 

Nar 

The Court erred in overruling (to which excep- 
tion was taken, Tr. 57) defendant’s objection to the 
introduction and reception as evidence of American 
Mortality Tables by plaintiff, for the reasons: 

(1) Plaintiff had failed to bring himself within 
the class of persons upon whom the mortality tables 
are based. 
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(2) Plaintiff had failed to introduce evidence 
and there was no evidence of permanent injury or 
incapacity, or impaired earning capacity in the 
future, either partial or total. (Assignment X, 
Tire 62") 


VII. 


The Court erred in overruling (to which excep- 
tion was taken, Tr. 75) defendant's motion, made 
erally and in writing, after both plaintiff and de- 
fendant had rested, to direct the jury to return its 
verdict in favor of the defendant, for the several 
reasons stated in said motion (Tr. 73 to 75) and 
the following: 


(1) There is no evidence to sustain a verdict for 
plaintiff, and the verdict is not supported by the 
evidence, and is contrary to law. 


(2) There is no evidence that plaintiff was en- 
gaged in a hazardous occupation. 


(3) There is no evidence that the accident was 
due to a condition of the employment or was not 
eaused by negligence of plaintiff. 

(4) The evidence shows that the accident was 
avoidable, and not caused by anv condition inher- 
ent in a hazardous occupation. 

(5) There is no evidence to support the allega- 
tion of plaintiff that he was working in the sample 
mill or in anv other building or place used as smelt- 
er or ore reduction works where his occupation was 
hazardous as defined and contemplated by the Em- 
ployer’s Liability Law. 


(Assignment XI, Tr. 103.) 


See tia Q 


Weber, 


The Court erred in overruling (to which excep- 
tion was taken, Tr. 76) the objection of defendant 
to argument of plaintiff’s counsel to the jury (Tr. 
76) ‘‘Now, we have asked for ten thousand dollars. 
You, gentlemen, know that ten thousand dollars 
today is not worth as much as five thousand dollars 
was four or five years ago,’’ and in ruling (to which 
exception was taken, Tr. 76) ‘‘I sustain the objec- 
tion in so far as it contains a statement of the fact 
by counsel, because it is not proper to state the fact, 
but I will permit counsel to argue and to ask the 
Jury to determine whether the purchasing power of 
a dollar today is less than formerly. They may 
bring to bear their own knowledge and experience 
in order to determine that. In other words, I think 
it is the proper matter for them to consider in case 
they come to the conclusion that the plaintiff is en- 
titled to recover in this action.’’ for the reasons 


(1) There were no facts in evidence and no ver- 
dict or other basis upon which the jury could make 
anv comparison of values. 

(2) The jury were permitted to pass upon mat- 
ters not in evidence. 

(3) The ruling permitted the jurv to enhance 
damages, prejudicial to defendant, without any 
basis in evidence and upon purely conjecture and 
guess. 


(Assignment XIT, Tr. 103.) 
IX: 


The Court erred in instructing the jury (to whieh 
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instruction exception was taken, Tr. 93) as follows: 


“T charge you, as a matter of law, gentle- 
men, that all work im and about mines, ore 
reduction works and smelters is a hazardous 
occupation within the meaning of the law. 
Therefore, if vou believe from a preponder- 
ance of the evidence that the plaintiff at the 
time he claims to have been injured, was 
working in and about open pits, open cuts, 
mines, ore reduction works, or smelters, he 
was at the time engaged in a hazardous occu- 
pation and that it comes within the meaning 
of the Employer’s Liability Law.” Cire We) 


x. 


The Court erred in instructing the jury (to which 
imstruction exception was taken, Tr. 93) as follows: - 


‘And I further charge vou that if he was, 
at the time, engaged in work in or about open 
pits, open cuts, mines,—(addressing counsel) 
T don’t believe vou claim under ‘open pits 
or open cuts’ In your complaint and it 1s 
merely that you claim that the work was 
done in connection with ore reduction works 
and mining, so I will modify it. I was sin- 
ply reading it because it was all in one para- 
eraph, not that I think the word ‘quarries’ 
has anything to do with this case, (address- 
ing the jury) but that all work in and about 
mines, ore reduction works and smelters, if 
he was so engaged in that work, he was en- 
gaged in a hazardous occupation within the 
meaning of the law referred to.” (Tr. 80.) 


XT. 


The Court erred in instructing the jury, (to 
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which instruction exception was taken, Tr. 94) as 
follows: 


‘“You are made the judges as to the extent 
of the injuries, if any, so sustained. It is not 
for the Court, it is for vou to determine that 
question of fact, that is as to whether or not 
they are temporary or permanent, in char- 
acter, and as to what extent, if any, by 
reason of such injunies only, plaintiff has 
suffered mental and physical pain and an- 
guish or both, and also as to what extent, if 
at all, he has been by reason of such injuries 
disabled, and incapacitated from following 
his usual or any gainful, profitable occeupa- 
tion, and as to whether or not such incapaci- 
tation, if any, is permanent or merely tem- 
porary.’”’ 

Now, in the ascertainment of damages we 
pass now from the question of whether or not 
he was injured and whether or not injury or 
injuries were permanent and if you find that 
he was injured, then you must determine, as 
I said befors, the extent of the injuries, and 
whether they are temporary or permanent, 
and after vou have determined that question, 
then—and if vou do determine that he is en- 
titled to such damages bv reason of such in- 
juries, then vou proceed to ascertain and de- 
termine the amount of damages that should 
be awarded hin.’ (Tr.84.) 


eh, 


The Court erred in refusing to give the following 
instruction requested by defendant (to which rul- 
ing exception was taken, Tr. 93 


“There is no evidence in this case proving 
the alleged injurv was of a permanent char- 


i 


acter, and the alleged injury must not be 
considered permanent by you in the consid- 
eration Of the case.’’ (lr, 95.) 


b Sul 
The Court erred in refusing to give the following 


instruction requested by defendant (to which rul- 
ime ecxqeption wes taken, Tr. 93): 


“The defendant is not responsible in dam- 
ages to plaintiff because the plaintiff could 
not get or did not get work after he left de- 
fendant’s employ, or because plaintiff did 
not get work which he considered he could 
do. The fact, if such it is found by you to 
be, that the plaintiff could not or did not get 
work should be disregarded by you in any 
consideration of damages, if any, on account 
of loss of time between the date of the injury 
and thevdate of tial.” Clr, 93.) 


NIN’. 
The Court erred in refusing to give the following 
instruction requested by defendant (to which rul- 
ing exception was taken, Tr. 93): 


“T charge vou that under the allegations 
of the 4th paragraph of plaintiff’s complaint 
the plaintiff could recover, if at all, only 
upon competent evidence that the work and 
occupation in which he was engaged at the 
time of the happening of the accident was in 
that occupation defined under paragraph 5 of 
Sec. 3156, R. S. A. 1918, which is as follows: 

‘All work on ladders or seaffolds of any 
kind elevated twenty feet or more above the 
ground or floor beneath in which the erec- 
tion, construction, repair, painting or altera- 
tion of anv building, bridge, structure or 
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other work in which the same are used.’ ”’ 
(Tr. 96.) 


XV. 


The Court erred in overruling (to which excep- 
tion was taken (Tr. 31) the motion of defendant 
that the verdict be set aside as uncertain and not 
responsive for the reason that the complaint and 
prayers thereof stated two issues, one for special 
damage and one for general damage. 


ARGUMENT I. 


Specifications of Errors I, XIII and XV—Special 
Damages, 


(Matters concerning Special Damages as brought 
out by the Demurrer and Motion for Directed Ver- 
dict will also be considered hereunder. ) 

Under the practice in Arizona, loss of time has 
apparently been considered an clement to be proved 
under general damage in actions based upon the 
Employer’s Liability Law, and not as an item of 
special damages the facts of which must be spe- 
cially pleaded. Unquestionably a damage which is 
in fact special must be specially pleaded; if, there- 
fore, loss of time is held to be a special damage then 
the Arizona practice has been incorrect, The mo- 
tion of the defendant to strike the attempted alle- 
gation of loss of time as special damage was made 
because of the said practice and because the said 
allegations in this complaint are not special plead- 
ing, in the customary way, of facts showing special 
damage, but they are attempted pleading of a Sep- 
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arate and distinct issue for special damages in an 
indefinite sum based upon a sliding scale. 


Arizona Eastern R. R. Co. v. Bryan, 18 Ariz. 106: 


At page 118, the Court approves an instruction 
on damages, which includes the element of loss of 
time. 


Arizona Copper Co. v. Bureiaga, 20 Arizona 85: 


At page 94 the Court includes in the elements of 
damage recoverable under the Employer’s Liability 
‘‘the reasonable value of working time lost.”’ 


Furthermore, the rule stated in Warner v. Bacon, 
(Mass.), 69 Am. Dec. page 259, is ‘‘But, as special 
damage—cannot be recovered unless it is alleged 
in the declaration, it follows that such damage, sus- 
tained after an action has been brought, cannot be 
recovered at all, unless in a new action, inasmuch 
~s it cannot be alleged and proved before it exists.” 
In the case at bar loss of time was alleged ‘‘to date 
of trial’’ as a special damage. If it is a special 
damage then under this rule it can include to date 
of action only. 


Demurrer to Special Damage Allegations. 


The complaint did not state any facts constitut- 
ing a cause of action for special damage on account 
of loss of time. At the trial it developed that plain- 
tiff had not been able to get, in his locality, the 
light work that he considered he could do (Tr. 42). 
There might have been other facts of another na- 
ture as to why time was lost, if any. The defen- 
dant was entitled to be apprised of the facts if a 
special damage was claimed. An examination of 


15 


the complaint shows hat there are no more facts in 
relation to special damage for lost time than are 
customarily pleaded for that or anv other element 
of general damage, such as pain and loss of earning 
capacity. If loss of time is a special damage, then 
no facts to support such a special damage are 
pleaded and the demurrer should have been sus- 
tained and no recovery for the special damages. 


City of Pueblo v. Griffin (Colo.) 15 Pac. 616: 


The complaint pleaded ‘‘an expense of $50 for 
medical services with loss of time in his business.’’ 
The Court states ‘‘The complaint is one for general 
damages only.”’ “The distinction between general 
and special damages....is well understood.....The 
object of pleading being to apprise the opposite 
party of the nature of the claim against him as we'l 
as its extent, it is uniformly held that—if from anv 
peeuharity in the circumstances or situation of the 
injured party other loss accrued to him thereby, 
such peculiarity must be alleged and proven.’’ The 
Court held that no evidence of loss of tine should 
have been admitted. 


17 C. J. p. 1014 Note 60 (a): 


A complaint alleging that plaintiff since the in- 
jurv has been unable to do ordinary farm work and 
that he had been damaged in a certain sum was In- 


sufficient. 
Motion for Directed Verdict, Affecting Special 
Damages. 


The evidence concerning the loss of time was sin- 
ply that plaintiff had worked for 17 days, then had 
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been discharged, that he had not worked to earn 
wages thereafter, that there was no work of the 
kind he considered he could do (Tr. 38, 42 and 48). 
This is manifestly no evidence whatever to support 
a claim for loss of time as a special damage. The 
law is stated in 17 Corpus Juris page 781, (quoted 
below), citing Kentucky and Alabama cases. It is 
submitted that the evidence in this case was such 
that admittedly there was ability to earn, if the 
plaintiff had secured the work he desired (Tr. 42, 
43). ‘There is no evidenee that he could not have 
earned as nuch m the work he was able to do as 
be was earning in the work he was doing at the 
time of the injury. There is in fact no evidence of 
even impaired earning capacity during the period; 
the uneontradicted evidence shows there was no 
(Tr. 38, 42.48) inability to follow wage earning 
work, but admits the plaintiff could at least do light 
work. The motion for a directed verdict as it af- 
fected the issue of special damage should have been 


granted. 


Specification of Error XIII.—Refusal of Instruc- 
tion on Ability to Get Work. 


The defendant requested the Court to give the 
instructions set out in Specification XIIT because 
the plaintiff had testified that he had for seventeen 
davs, between the date of the accident and the date 
of tite trial, done the same kind of work as before 
the accident except that it was lighter work ‘‘as 
near as the boss could” (Tr. 38 and 43), and that 
after his discharge, ‘‘there was no light work that 
T could get around there.’? The defendant was in 
no way responsible for the alleged loss of time duc 
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to inability of the plaintiff to get work. The de- 
fendant was under no legal or moral duty to give 
the plaintiff work, though the testimony concerning 
his discharge was manifestly intended by plaintiff 
to have the jury so consider (‘l'r. 38). The testi- 
mony about his inability to get work might pos- 
sibly have been admissible in order to give the in- 
ference that the plaintiff was willing to work if he 
could get it. But certainly, the defendant was 
entitled to an instruction which would inform and 
instruct the Jury that this inability to get work had 
nothing whatever to do with damages on accoun’ 
of the alleged loss of time and that the testimony 
should not be so considered. ‘The law is clear upon 
that point. The instruction given by the Cort 
(Tr. 84) was ‘‘vou will also or may also make due 
and adequate allowance for the reasonable value 
of the time lost by the plaintiff as a result of such 
injury or injuries from the date they were so sus 
tained to the present time.’’ There was nothing 
in this instruction defining or explaining what 
should be ineluded or excluded in ‘‘time lost.’’ It 
permitted the jury to guess and speculate and in 
view of the evidence of the plaintiff concerning his 
inability to obtain work, the jury was free to con 
sider and undoubtedly did consider that the said 
inability to obtain work was evidence and adequate 
evidence of time lost. The failure to give the in- 
struction requested ov some instruction defining, 
explaining and limiting the term ‘‘time lost’ 
was prejudicial error and especially as there was 
no substantial evidence of any loss of time due to 
inability to perform work in a gainful o¢cupation. 


iO) Poet Note 84, and P. 783: 
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‘Loss of time as an element of damage means 
time that is totally lost, due to the fact that the in- 
Jured party cannot follow any wage earning occu- 
pation, as when he is confined to his bed by an 
injury. It is more than the impairment of the 
power to carn money, as impairment implies that 
the injured person can perform some service or fol- 
low some wage earning occupation and that his abil- 
ity to earn money although reduced is not totally 
destroved.”’ . 

“There can be no recovery for mere inability to 
find work after the injury as distinct from an in- 
ability occasioned by the plaintiff’s incapacitation 
from labor because of the injury.”’ 


ARGUMENT II. 
Specification of Error II—Demurrers. 


In paragraph [I of the complaint, the defendant 
is alleged to have been conducting a smelter and 
appurtenances in ‘“‘sampling’’ as well as ‘‘smelt- 
ing’’ ore. The allegations recognize that sampling 
and a sampling mill is a distinct operation and mill 
from smelting and a smelter. The allegations in 
paragraph III show that plaintiff was not engaged 
in a ‘“‘hazardous occupation in mining. smelting’’ 
or ‘‘in any other industry’’ (Sec. 3154 R, S. A. ap- 
pendix, but that he was emploved in a vard crew 
pendix), but that be Was elploxed in a gard crew 
that was in general performing work which had no 
more connection with the ‘‘hazardous occupation 
“ining and smelting”’ than does the work of a gar- 
dener around the campus of a university whieh has 
among its buildings a shop or laboratory where 
power driven machinery is used. If the words 
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‘““works’’ and ‘‘plants’’ are to be interpreted in the 
Kmployer’s Liability Law to mean and apply to all 
the buildings owned or controlled by an employer 
which are in proximity to, or on the same tract of 
land as, a building in which machinery is power 
driven, or in which a really hazardous industry i 
earried on, then it is submitted that if work every- 
where around the grounds and buildings, where on> 
building is a smelter, is regarded under the law as 
a hazardous occupation in smelting, it would logic- 
‘lly follow that manual work in and about a univer- 
sity which had a building in which isere was ma- 
chinery driven by power would be a hazardous oc- 
eupation. At least the ‘‘hazards”’ surrounding’ such 
manual work about the grounds would be the same 
in each case. We assume that such work about a 
university would not be declared to be work ‘‘in 
and about’’ a ‘‘plant,’’ where mechanical power was 
used, although such an institution is spcien of as 
an educational plant. The words in the law should 
be confined to a reasonable intendment taking the 
law as a whole in its provisions and avowed object. 
This Court has decided in the case of New Cornelia 
Co. v. Espinosa (268 Fed. 742) that such a reason- 
able construction must be given and that the law 
does not mean, when it says ‘‘in and about mines,’ 
that all men emploved by the owner are in a hazard- 
ous occupation simply because they happen to be 
about the surface of a mine and ‘‘within the lines”’ 
of the owner. 

There are no facts in this complaint showing that 
the plaintiff was in a hazardous occupation ‘‘in and 
about’? a smelter, givine the words and the term 
‘smelter’? a reasonable construction in view of the 
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whole law and following the reason and spirit of 
the New Cornelia case in its interpretation of the 
words “‘in and about mines;’’ there is no allegation 
showing that power was used, or was being used, 
to operate anv machinery in the sample mill, even 
if plaintiff had been working in said mill, which the 
evidence showed he was not, or that machinery or 
power in any way was the cause of or was connect- 
ed with the accident. It is clear from the facts 
alleged that the work being done by plaintiff and 
the place and manner of the accident was not in 
any sense due to a condition of employment in a 
hazardous occupation, as contemplated by the law. 
It was no more work in and about a smelter, or 
work ina plant where power driven machinery was 
being used, or affected by any smelting work or use 
of machinery, than as if the plaintiff had been put- 
ting bolts in concrete framework in similar con- 
struction work on the ground outside of and on an 
addition to one of the recitation buildings of a uni- 
versity. The facts show that the plaintiff was en- 
gaged in construction work pure and simple, (as 
facts as distinct from conclusions are alleged in the 
complaint), was not engaged and had not been en- 
gaged in a “hazardous occupation in smelting’’ or 
in such an occupation within a plant. In order to 
state a cause of action under the Emplover’s hia- 
biltv Law, applicable to construction work, plain- 
tiff would have to bring himself under Sec. 3156, 
subdivision 5 (Appendix and in Specification XTV 
supra); this he has not done, because the platform 
was admittedly less than 20 feet from the floor. 


Because he was not engaged in a hazardous oecu- 
paton, and because the accident was not due to 
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a condition or conditions of employment in a 
hazardous occupation, as shown by the facts al- 
leged in the complaint, the remedy if any which 
plaintiff had was under common law negligence as 
modified by Arizona law, one of the three avenues 
of redress open to an employee and declared in Con- 
solidated Arizona v. Ujack, 15 Arizona, on page 
O84. 


We submit that not only is our position on this 
point suported by a reasonable and fair construc- 
tion of the statute, applying legal rules of construc- 
tion, but this position is that of the Courts, and we 
have taken it accordingly, as shown in the decisions 
and reasoning of this Court in the New Cornelia 
case, and of the Arizona Supreme Court in the Mat- 
thews case. 


Arizona Eastern R. R. v. Matthews, 180 Pac. 159; 
20) Ariz. 252, 


Conroy y. City of Clinton (Mass.) 33 'N. EE. 525. 
Wilson v. Dorflinger & Sons, 218 N. Y. 85. 


Guerrieri v. Industrial Com. (Wash.) 146 Pac. 
608. 


Wendt v. Industrial Com. (Wash.) 141 Pac. 311. 


State v. Business Property Co. (Wash.) 152 Pac. 


ocd, 


Remsnider v. Union Savings (Wash.) 15+ Pace. 
135. 


Edelweiss v. Industrial Com. 125 N. E. 260. 
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These cases indicate that the courts have con- 
strued clauses in the light of the object of the whole 
law and have limited the clauses to a reasonable 
construction instead of giving a possible but mani- 
festly too wide a definition of terms: 


In the Wilson case, New York, the Court 
held that an elevator was not under a clause 
defining as hazardous the ‘‘operation other- 
wise than on tracks on streets, highways or 
elsewhere, of cars, trucks, wagons or other 
vehicles...propelled by steam, gas, gasoline, 
electric, mechanical or other power,”’ 


Of the three Washington cases: 


In the Wendt case a carpenter for a de- 
partment store was killed in turning on an 
electric switch in a shop maintained for re- 
pair of vehicles used by the store and in con- 
nection with it. It was contended that the 
emplover must be shown to be engaged in 
hazardous work in respect to his whole busi- 
ness. The law made work in a workshop haz- 
ardous. The Court held that if an employer 
conducted anv department of business as haz- 
ardous, his employees therein would come 
within the law, even though the principal 
business was non-hazardous. 


In the Guerrieri case the law defined 
‘‘mill’” as ‘“‘any plant, premises, room or 
place where machinery is used.’’ The Court 
held that ‘‘There was.no purpose to cover the 
operation of an ordinary...elevator or rec- 
ognize it as..hazardous..or inherently dan- 
gerous.”’ 


In the Remsnider case the defendant, own- 
er of an office building, contended that the 
work of a janitor was hazardous where he 
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had gone into an elevator shaft to wash walls 
and was injured by elevator. Contention 
was based upon Wendt case. The Court 
states that its decision in that case was on 
the plain fact that the deceased met death in 
attempting to operate driven machinery in 
a workshop in connection with his regular 
employment; that the Act does not imply 
that everv place in which power driven ma- 
chinery is employed impresses a hazardous 
character on work performed in such places; 
that though the employment of plaintiff at 
times was hazardous, it was not one inherent- 
Iv and constantly hazardous. 


In Edelweiss v. Commisson it was stated 
that an injurv from a hazard to which the 
employee would have been equally exposed 
otherwise does not arise out of the employ- 
ment; the causative danger must be peculiar 
to the work incident to the character of 
business. 


This Court is familiar with the Matthews 
case, as shown by comments thereon in the 
New Cornelia decision. In that case the 
reasoning distinctly shows that an emplovee 
must show employment in a hazardous oceu- 
pation in smelting, railroading and the hke 
and the accident must be due to a condition 
or conditions of such hazardous occupation. 
It shows clearly that not all occupations in 
railroading are hazardous under the terms of 
the law. In passing, attention is invited to 
the statements on page 287 in reference to 
the word “‘plants’’ as it appears in the law. 
The Court recognizes that the term is neces- 
sarily to be defined. ‘“‘If the freight depot 
and platform, in which was the opening that 
appellee fell into, was a plant ‘‘bv which the 
railway business’? of appellant was in part 
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operated...we submit, without so deciding, 
that his occupation might be one of those in- 
tended to be declared...hazardous.’’- At 
page 288, in speaking of the occupations de- 
clared hazardous by the law, the Court states 
‘‘Labor in any of the named occupations 
must mean actual physical contact with the 
dangexous instruments and means used 
earrying on the business.’’ At page 290, in 
interpreting Sec. 3155, the Court said: ‘It 
will be noted that stress in this definition is 
placed upon ‘the means used and provided 
for doing the work in said occupation.’ In 
fact, the dangerous ‘nature and condition’ of 
the occupation is not alone because of the 
work, but because of the lethal character of 
the means employed to do the work required 
of the emplovee. The nature and conditions 
of the occupation, and the means used and 
provided to do the work therein, are so dan- 
gerous and the risks therefrom are so inher- 
ent as that accident therefrom is ‘unavoid- 
able by the workmen therein.’ It would 
seem that before an employee may recover 
for injury under this act, it must have oc- 
curred while he was at work in his occupa- 
tion, and it must have been occasioned by a 
risk or danger inherent in the occupation. 
Our statute (para. 3158) requires some- 
thing more than that the ‘accident arise out 
of and in the course of the employment,’ an 
expression common to most of the ability 
and compensation laws....Under our statute 
the work must be hazardous and the injury 
must have been incurred because of the haz- 
ard or danger in the work itself and, because 
of said hazard, ‘unavoidable’ on the part of 
the employee.’ And at Wace 290) quotne 
from New York cases, ‘‘Where....the em- 
plovee’s ordinary duties and accustomed 
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scope of activities do not come exclusively 
or predominantly within the category of 
enumerated employments. and only casually 
and incidentally does he do work fairly fall- 
ing within that category, his right to remun- 
eration must hinge on a finding that he sus- 
tained injury while actually and momentar- 
ily doing work named in the statute. If the 
employer shows that the emplovee was not 
so employed when he met with injury, he is 
not entitled to reimbursement under the 
statute, even though he at times did work 
embraced within the statute.’’ The case at 
bay is precisely the kind of case deseribed 
and contemplated in this last quotation. The 
evidence shows plaintiff was not doing work 
within the statute at the time of injury. 


ARGUMENT III. 


Specification of Error III and V.—Testimony Re- 
garding Insurance. 


In the course of the trial on the direct examina- 
tion of the plaintiff by his counsel a question arose 
as to the admissibility of plaintiff’s testmony re- 
specting lis ability to work. We quote from the 
recom as tolloms (Tr. p. 38, 39, 40, 41): 


PLAINTIFF'S ATTORNEY. ‘‘And why didn’t 
you work longer?’’ A. ‘‘They laid me off.’’ 


DEFENDANT’S ATTORNEY. ‘‘We desire to 
enter an objection to that on the ground that it was 
one of the matters stricken from the complaint and 
it is not proper for counsel to refer to that. It i 
absolutely immaterial in tls case.”’ 
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PLAINTIFF’S ATTORNEY. ‘‘We have a right 
toOrshOme 


COURT. ‘I don’t know that it was by reason 
of his being physically incapacitated. I think it 
goes to that.”’ 


DEFENDANT’S ATTORNEY. ‘Unless he 
shows that point, I think the conclusion of the wit- 
ness is not to be taken.”’ 


COURT. ‘‘He may state whether or not he was 
able to continue at work.”’ 


“T quit by request and got my time; I suppose 
because I wasn’t able to do the work.’’ 


DEFENDANTS ATTORNEY. “I move that 
that be stricken out.’’ 

THE COURT. ‘No, if he don’t know positively, 
don’t state an opinion, that may be stricken.’’ 


The WITNESS. “Well, I can tell what was said 
to me by the authorities if that will do any good.”’ 


The COURT. ‘* Well, you may tell that.”’ 


The WITNESS. ‘‘The timekeeper—Mr. Wright 
‘old me that the timekeeper wanted to see me, s 
I goes to the office and went in and he said he had 
orders to lav me off till I felt able to sign the re- 
lease. He says, ‘I will give vou this check and thai 
will be all.’ That was the check for my hal: 
month’s work, for the fifteen days, and he give me 
that check and he savs, ‘That will be all.’ Then I 
taken the matter up with the claim agent. Mr. 
Johnson. Well he first ignored me when [ went 
(4) (37) up there and said ‘T cannot do anything 
for von. Dr. Moore pronounced vou all O. K.’ T 
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said, ‘I cannot help what Dr. Moore pronounced me, 
mv head and neck hurts me worse now than it did 
at first.’ He said, ‘You go back to Dr. Moore and 
let hun examine you, and unless he says you are 
all right vou come back here again.’ After he said 
he couldn't do anything for me he turned around 
and said that. Well, I goes back and seen Dr. 
Moore again. He examined me again. Mr. Moore 
said as far as he is concerned himself he pro- 
nounced me sound, and [ went back home. The 
next pay-day after that Dr. Moore and Mr. Thomp- 
son, the claim agent, came out to my place, and Mr. 
Thompson suggested that I should go up to the 
Verde and be examined by that gentleman sitting 
right there—I have forgotten his name—regardless 
of Dr. Moore. I told him all right. He said he 
would take me up and back. I said, ‘All right.’ I 
wasn’t contrary; I didn’t want to be; I didn’t care 
whether they were company’s doctors; so T went 
up there. That doctor proposed that I should go to 
Jerome next day and have an X-ray picture taken, 
then he would make a thorough examination of me; 
so I went, according to that, and they taken the 
X-ray pictures, and I went in and thev give me a 
thorough examination. Then Mr. Thompson walked 
over to me after the dector got threugh examining 
me, and he said, ‘Littlejohn,’ he said, ‘IT don’t want 
vou to think that we ain’t to do—that I ain’t going 
to do fair with vou. I have no other orders only te 
‘reat the men fair.’ He says, ‘Mr. Kingdon gives 
me orders to treat his men all fair. They have them 
all insured and just as soon as ever those pictures 
are developed T will go down and trv to settle up 
with vou, and T don’t want vou think’— 
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Mr. FAVOUR. ‘‘I object to this. We don’t want 
to prolong ths trial. This is kind of a garrulous 
statement of gossip (5) (88) of what took place and 
has no bearing on the case. We don’t want to keep 
objecting, but I do object to this long statement of 
matters that are highly prejudicial and have no 
bearing on the case, and I ask that the witness be 
questioned as to the issues involved here.”’ 

The COURT. ‘‘Any conversation with reference 
to settlement would not be admissible.’’ 

The WITNESS. ‘‘I just had one or two more 
words and I would have been through.’’ 

Mr. FAVOUR. ‘Mav I ask that that be stricken 
out, that statement?’’ 

The COURT. ‘‘No, it wasn’t objected to; it may 
stand.’’ 

Mr. FAVOUR. ‘Well, 1 ask partcularly that the 
matters concerning that the company is insured, be 
stricken out.”’ 

The COURT. “No, I dem, thetmotion, ’ 

Mr. FAVOUR. ‘Note an exception to that, 
please.”’ 

The COURT. ‘‘The reason for the denial is, that 
there was no objection to it until after it was all 
stated.”’ 

Mr. FAVOUR. ‘I couldn’t object to that, it 
wasn’t in response to any question. I don’t know 
what is in this witness’ mind. If he starts answer- 
ing a question and rambles off and makes a state- 
ment prejudical to the defendant ’’— 

The COURT. ‘‘Well, vou heard him when he 
started to ramble and didn’t make any objection.’’ 

Mr. FAVOR. ‘‘I ask now that it be stricken 
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The COURT. ‘Well, I deny the motion.’’ 


Immediately thereafter the defendant moved the 
Court to withdraw a juror and declare a mistrial on 
account of the improper, prejudicial statements as 
made by the plaintiff, which the Court overruled 
(Tr. 45). Later on in the trial and after other wit- 
nesses had been examined and testified for the 
plaintiff the Court on his own initiative ruled as fol- 
lows (Tr. 49,50): 


The Court. I find from an examination of the 
reporter’s notes here that this witness, the plaintiff, 
made a statement to which counsel for defendant 
objected, in reply to a question or permission of the 
Court, and therefore, not having (12) (45) been 
asked for by counsel on cither side and not being 
‘esponsive to the subject he was discussing at the 
time he was given permission by the Court to pro- 
ceed with his statement, I think there are certain 
portions of this that I shall strike out. He pre- 
ceeded to tell what Mr. Thompson—well, first the 
wtness said, ‘‘T can tell what was said to me by the 
authorities if that would do any good,’’ and the 
Court said, ‘‘You may tell that.’’ I supposed he 
had reference to whether he—to the matter of hi 
being able to work, and he went ahead to say what 
Mr. Thompson told him and what the doctor told 
him and then he proceeded to make a statement 
which neither the Court nor counsel on either side 
would have anticipated, and therefore I exelude 
this portion of his testimony entirely, ‘‘Then Mr. 
Thompson walked over to me after the doctor got 
through examining me and said, ‘Littlejohn. T don’t 
want vou to think that we ain’t—that I ain’t going 
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to do fair with you. I have no other orders only 
to treat the men fair.’ He says, ‘Mr. Kingdon gives 
ine orders to treat the men all fair. They have 
them all insured and just as soon as ever those 
pictures are developed I will go down and try to 
settle up with you, and I don’t want you to think’ ”’ 
—and then he was stopped. Now all that I exclude 
because in the first place any discussion by itself 
with the expectaton of the efforts to make a satis- 
ractorv and mutual arrangement for settlement is 
never adinissible in the trial of a law suit. People 
have a right to settle their differences and to make 
their peace and to avoid litigation, and any state- 
ment made by either party while that is in progress 
is never admissible in a law suit and is no admission 
of fault or habilitv on the part of either, and the 
question as to whether these men were insured is 
wholly immaterial in this case. You can readily see 
why that (13) (46) might be so. In the first place, 
*t might be a case where the insurance could never 
be collected, the insurance company might be in- 
solvent or they might refuse to pay, many reasor~ 

‘hy that is not admissible, and therefore plaintiff's 
statement which was not called for by counsel on 
either side, and I didn’t anticipate it when I per- 
‘nitted him to make a statement with reference to 
his physical condition, therefore vou will not con- 
sider it at all for any purpose. Make up vour ver- 
dict whollv independent of that statement.”’ 

It is submitted that the ruling of the Court in ad- 
mitting the evidence and the refusal to grant a mis- 
trial and afterwards in striking testimony and then 
a statement to the jury in the manner and way done 
amounted to prejudicial error, could not help but 
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have its influence on the minds of the jury, and 
influence the verdict of the jury, and is reversible 
error. 

There is no question, under the authorities, that 
testimony or statements in regard to such insurance 
should be kept from the jury where they are irrele- 
vant to-the case, as here. Even if it were the law, 
which we submit it is not, that mere striking of the 
testimony and an instruction to the jury to dis’ 
gard, were sufficient to eradicate the error, the 
action of the Court in this case in emphatically over- 
ruling the objection of defendant made immediately, 
and in denving the motion of defendant that a mis- 
trial be declared, were acts which too firmly im- 
pressed the minds of the jury with the prejudicial 
testimony and with the first determination of the 
Court that the testimony should be allowed to 
stand, for his belated ruling, granting only part, to 
eradicate. This statement of plaintiff was not a 
mere inconsequential matter, it was an error whic’ 
under the cases, even a prompt and positive ruling 
by the Court without equivocation would not eradi- 
cate in view of the circumstances of its introduc- 
tion and its prejudicial effect. The emphatic, and 
oven persistent and abrupt, ruling (Tr. 41) permit- 
ting the testmony to stand, and the refusal to de- 
clare a mistrial. unquestionably emphasized this oc- 
eurence and testimony in the minds of the Jury, 
and the action of the Court some time later in sim- 
ply and routinely instructing the jurv to disregard 
the testimony could not fail to leave the impression 
that this testimony had been ruled out on account 
of some doubtful point of law, because this testi- 
mony had been given in response to permission c* 
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the Court andthe objection had been made by the 
defendant and at first overruled. All the eireun- 
‘tances and the rulings of the Court, on account of 
the delay before the first ruling was finally 
changed, served to emphasize and impress the oc- 
currences upon the jury, instead of tending in any 
wav to eradicate or cure the error. 


But the authorities, supported by reason and 
equity, show that where such information concern- 
ing alleged insurance is brought before the jury, 
the verdict must be reversed unless it is clear that 
the verdict could not have been influenced, and it 
should be reversed even though the lower court 
excluded the testimony and directed the jury to 
disregard it. In some of these cases, the fact that 
the injection of the testimony was due to questions 
asked on plaintiff’s side is considered. If this were 
the controlling point, the case at bar would all the 
more require a reversal because the testimony was 
injected under an offer made by plaintiff person- 
ally, and wnder a permission given by the Court to 
plaintiff to make a statement, and the statement 
made after plaintiff's offer injected the prejudi- 
cial matters more decisively at the responsibility 
of plaintiff than if his counsel had asked a ques- 
tion. Ignorance of the law would not affect the re- 
sult. But there was no inadvertence; the whole 
testimony of plaintiff Littlejohn shows that he 
was a shrewd and clever witness and that he was 
aware or had been made aware of the effect that 
this testimony about insurance might have, and 
that his offer to make a statement and his state- 
ment were deliberate and intentional (Tr. 41, “T 
just had one or two more words and T would have 
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been through’’) and in no sense can the evidence 
be said to show that the statement was in- 
advertently made. If the rule were that  tes- 
timony of this kind is to be held as prejudicial 
only when brought out by counsel and not when 
offered and introduced by the plaintiff, a sugges- 
tion in advanee to the plaintiff bv his counsel would 
be sufficient to get the information in for its effect 
and without anv peril of reversal. We submit that 
law and justice require a reversal upon the basis of 
this error alone. 


Simpson v. Foundation Co., 201 N. Y. 479, 
Iverson v. McDonnell (Wash.), 78 Pac. 202. 
Lowsett v. Seattle Co. (Wash.), 80 Pac. 431. 
Stratton v. Nichols (Wash.), Sl Pac. 831. 
Bie x. Abetcrome (Wash.), 133 Pac. 1020, 
Shay v. Horr (Wash.), 189 Pac. 604. 


Cameron v. Pacific Lime Co. (Wash.), 144 Pac 
446. 


Dameron vy. Ansboro (Wash.), 178 Pac. 874. 
Union Pacific v. Field, 137 Fed. 18. 
Waldron v. Waldron, 39 L. Ed. +52. 


In the Simpson case the positive attitude 
of the New York Court, that the material 
point of error is the fact that testimony or 
statements are brought to the attention of 
the jurv when they are irrelevant to the is- 
sue, and any contributory misconduct of the 

. plaintiff is secondary. In that case a witness 
testified in response to question of plaintiff’s 
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counsel that a certain person represented a 
hability imsurance company. Counsel 
claimed it was unexpected. Defendant asked 
for mistrial but this was not acted upon and 
the Court allowed the evidence to stand. The 
appellate Court stated that the plaintiff’s 
counsel should have moved to strike and 
have done all possible to counteract the testi- 
mony. At page 490, the Court states ‘‘Evi- 
dence that the defendant was insured . 1s 
incompetent and so dangerous as to require a 
reversal even when the Court strikes it from 
the record and directs the jury to disregard 
it, unless it clearly appears that it would wt 
have influenced the verdict.’’ Judgment was 
reversed. 


The Iverson case is the first of a line of 
seven decided in Washington, wherein the 
same rule of decision is adopted and the 
New York cases approved. This case gives 
the decision and reasoning which are reit- 
erated in the latter cases. In this case the 
defendant was asked upon cross examina- 
tion if he carried lability insurance; some 
of the questions were stated by the plain- 
tiff’s counsel to be for the purpose of testing 
eredibility. The Court, at pages 203 and 204 
cites Manigold v. Black, 29 N. Y. S. 861 as 
holding that the asking of such a question 
constituted reversible error where it did not 
affirmatively appear that it did not affect 
the verdict, though the Court instructed the 
jury that they should not regard it; that it 
is not proper to inform the jury of such fact 
in any manner. 


The Court states further that in the case 
at bar it is true objection was sustained, but 
‘at had to be done over objection of the de- 
fense the urging of which was practically an 
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admission of the fact: also that ‘‘it is a 
fundamental principle that testimony should 
not be introduced which is not pertinent.”’ 


‘But even in the absence of any authority, 
and if the question were presented to this 
Court for the first time as a matter of first 
impression, we should without hesitancy con- 
elude that such practice was not in conform- 
ity with general principles of law, and hin- 
ders, rather than aids, the Jury im arriving 
at a just verdict. For the error alleged in 
this respect the Judgment will be reversed.’’ 


In the Stratton case the plaintiff’s counsel 
asked jurvmen if they were connected with 
any insurance company that insured against 
loss on account of negligence, and on cross 
examination of a witness asked if he was 
not attorney for the company which insured 
the mill. On objection he offered to prove 
the witness was such attorney. The objec- 
tion was sustained. The Supreme Court held 
this occurrence constituted prejudicial error 
under authority of Iverson case. 


In the Birch case, the Court at page 1024 
states: ‘‘While the trial court instructed the 
jury to disregard testimony (about insur- 
ance) he refused the request to discharge 
the Jurv from consideration of the case. We 
think this error. In the nature of the case 
the striking of the evidence and the instrue- 
tions to disregard it cannot cure the objec- 
tionable effect of the fact being brought to 
the attention of the jury.”’ 


In the Shay case, the lower Court instruct- 
ed the jury that the admission of the evi- 
dence in relation to insurance had nothing 
to do with the case. The Supreme Court at 
page 605 states: ‘‘We have held in (these) 
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cases that it is improper to either directly 
or indirectly get before the jury any fact 
which conveys information that the defend- 
ant is insured against loss in case of a recov- 
ery against it, and that striking of the ans- 
wers conveying such information and in- 
structing of the jury not to consider it will 
not save the error. The authorities are unit- 
ed that error must follow these facts, unless 
it clearly appears that they could not have 
influenced the jury.’’ And further ‘‘The 
parties to this action and their liabilities 
must be determined by the pleadings, and 
when other parties or other issues are in- 
jected, the one so injecting does so at the 
peril of any judgment he may obtain. The 
law is too well settled in this and other Juris- 
dictions to permit of further argument. - 
Judgment was reversed. 


The ruling of the Court in striking did not cure 
fie werl Ole 


In Union Pacific v. Field, the Court states 
that the presumption is that error produces 
prejudice. It is only when if appears so 
clearly as to be beyond doubt that the error 
challenged did not prejudice that the rule 
that error without prejudice is no ground 
for reversal is appheable. 


In the Waldron case the U. 8. Supreme 
Court states: 


‘Undoubtedly it is not only the right but 
the dutv of a court to correct error arising 
from erroneous admission of evidence when 
the error is discovered, and as a rule when 
correction is so made the cause of reversal is 
removed, but the curative effect depends on 
whether error was of such serious nature 
that it must have affected the minds of the 
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jury in spite of the correction. In such eases 
the withdrawal does not remove the effect.” 


ARGUMENT IV. 


Specification of Error IV.—Denial of Physical 
Examination. 


The plaintiff alleges an injury to his head, sus- 
tained a few months before the trial. Ife testified 
to alleged effects of the injurv to his body and 
other physical conditions. The plaintiff’s counsel 
said to the jury (Tr. 37) ‘‘Feel this man’s head, 
gentlemen.’’ and the court said ‘‘If anv of the jury 
desire to make a personal inspection vou may do 
so.’’ The defendant, because of this introduction 
into evidence requested of the Court an examina- 
tion of the plaintiff’s head and physical condition 
(Tr. 43). The plaintiff objected to an examination 
by disinterested physicians to be appointed bv the 
Court. The Court sustained the objection and re- 
fused to order the examination requested, but re- 
stricted it to the head. The reason for this ruling 
by the Court was clearly shown to have been based 
upon the behef that the Court did not have the au- 
thority to order such an examination as might be 
necessary to elucidate the matter in dispute. The 
ruling was not an act based upon, and did not rep- 
resent, an exercise of discretion on the part of the 
Court, since the Judge did not consider that he had 
the authority to exercise discretion (Tr. 57 to 59). 

The defendant’s point upen this specification is 
that the evidence shows that the plaintiff was en- 
deavoring to recover damages for a phvsical con- 
dition due to alleged injuries to his head, that his 
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testimony related to the alleged effect of injuries 
to his head upon his bod, nerves and physical 
condition, that by the offer of his counsel to the 
jury as shown above quoted he placed in evidence 
the condition he had testified to, not the mere ex- 
ternals of his head, and the defendant was there- 
fore entitled to an examination to the extent that 
might be reasonably necessary to ascertain the 
injuries to his head and whatever condition might 
be found to be a result of the said injuries. There 
is no question that, in the absence of a statute re- 
qluring it or an offer of the head into evidence the 
Federal Court, under its rulings would have no 
power to order an examination if the plaintiff ob- 
jected; although there is now a statute of Arizona 
authorizing examinations. The theory of the Court 
in refusing such examination was based upon the 
belief of the judge that he lacked the power to 
order it. We contend that he did have the power, 
in view of the offer into evidence, and that his rul- 
ing was in error because it was based upon a mis- 
apprehension of the power of the Court under the 
circumstances. The ruling was not based upon an 
exercise of discretion, as is plainlv indicated by the 
statement of the judge (Tr. 57), ‘‘In the absence of 
an authority on the subject, [ think T will be com- 
pelled on objection of the plaintiff to restrict the 
examination,’’ and (Tr. 59), ‘‘ Well, [ haven’t any 
authority to grant that permission. He is the only 
man that can, and he denies that authority through 


his counsel.’ 
Chicago & Northwestern R. R. vy. Kendall 167 
Fed. 62. 
Denver vs. Roberts, 96 Pac. 186. 


Bye) 


Holton v. Janes, N. M. 183 Pac. 395, 
17 C. J. 1056. 


In the Kendall case, (CCA 8th) the plain- 
tiff voluntarily exhibited his knee in open 
court for examination by the jury. The 
Court at page 71 states that having done 
this ‘“‘it is beyond his power to arrest the 
investigation.” The defendant and the 
Court were entitled to ‘‘any agency in its 
examination which would aid in the deter- 
mination of the issue on trial.’ “It is sub- 
ject to any legitimate examination and test 
which will elucidate the matter in dispute.”’ 


In Holton v. Janes plaintiff was being 
questioned about a hole in his head and was 
asked ‘‘What part of vour head, let the jury 
see it.’’ Defendant asked for examination 
of parts exhibited. The Court denied, giving 
no reason. Plaintiff had also claimed injury 
to wision but had! not exhibited the eye ex- 
cept as he exhibited his head. The Court on 
review at page 397 said: ‘‘It is a matter of 
common knowledge of which courts will take 
notice that the question of impairment of 
vision is capable of exact determination, and 
in this case when the plaintiff put his head 
in evidence and permitted the jury to ex- 
amine it, unless the eve which he complained 
of as being injured wes put out, the jury 
could in no manner determine the extent of 
the injury to it, if any, but with the aid of 
experts the matter was capable of exact de- 
termination. For the reasons stated the case 
is reversed.” 

In Denver v. Roberts, the Court holds that 
when the trial court has discretion, but de- 


nies on the ground it has not the power, 
(lis 1S error, 
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ARGUMENT V. 


Specification of Error VI.—Admission of Mortal 
ity Tables 


There is no evidence showing the applicability 
of the mortaltiy tables to the plaimtiff. The Court 
recognized this, when in submitting the tables in 
evidence, the judge (Tr. 56) stated that he should 
charge that the injuries must be found to be per- 
manent before the tables could be of any effect 
and ‘‘I should also state the class of persons 
of whom that table is made or from whom it is 
made and ask them to find in the first place 
whether or not he comes within that class and if 
so then they may consider the tables.’”’ But this 
instruction was not given, and the jury was not 
told that they should first determine whether the 
plaintiff belonged to the class indicated. There 
was no evidence whatever that he came within the 
elass of which the tables are made up; and such 
evidence is required. On the contrary it was the 
eontention of the plaintiff that he was in a haz- 
ardous occupation which is a totally different class. 


Kerrigan y. Penn. R. R., 44 Atlantic 1069. 
Roones y N.Y. Nagle Ey oa tee 
City of Friend v. Ingersoll, 58 N. W. 281. 


There is no evidence, even assuming the truth of 
all evidence, of permanent injury, which is a con- 
dition precedent to the admission of such tables 
(United Verde v. Koso, CCA 9th, not vet reported). 
It is not a question for the jury simply because the 
permanency of the injury is alleged: there must be 
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evidence, which, if credible, would warrant a find- 
ing of permanent injury to a reasonable certainty 
before this question can be submitted to the jury 
or before mortality tables are allowed to be intro- 
duced in evidence. The Court has the same prov- 
ince to determine whether there is substantial evi- 
dence, before admitting such tables, as it has to de- 
termine whether there is evidence sufficient to 
support a verdict when a motion for directed verdict 
is made. The lower Court in this case did not de- 
termine whether or not there was any evidence of 
permanent injurv. The Court took the position 
that it had nothing whatever to do with that ques- 
tion but it would be for the jury to determine 
whether there was evidence. (Tr. 56 and 8+). We 
subinit, upon the authority of the cases cited that 
“is position is erroneous, and that to permit the 
jury to pass upon the question of permanency 
where the evidence, even if its credibility is assumed, 
is not evidence to a reascnable certainty, is preju- 
dicial error, and contrary to law and equity. 


We further submit, that far from being any evi- 
dence to a reasonable certainty of permanent dis- 
ability, the most that could be said about the testi- 
mony of the plaintiff’s phvsieian was that he 
‘‘could not say.’’ If such testimony, its truth being 
granted for this argument, ean be regarded as evi- 
dence of permanence, then we fail to see where 
there is any distinction between temporary and 
permanent injury, and it would appear that all that 
is necessary for the plaintiff to recover for per- 
manent injury is to refuse an impartial examina- 
tion and then have testimony iriroduecd that his 
condition is doubtful with respect to whether or not 
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it will clear up, a statement impossible of refuta- 
tion in any case. The plaintiff’s physican in this 
ease said nothing whatever about permanent in- 
jury on his direct examination. Upon cross exam- 
ination in answer to a direct inquiry he testified 
(Tr. 45 and 46) that the general tremor was only 
a svyinptom and ‘‘T think it will continue in a man 
of his age,’’ later qualifving this testimony (Tr. 
47): Q. ‘‘Won’t that clear up?’’ <A. “I cannot 
tell.”? Q. ‘‘Wouldn’t vou say in vour opinion it will 
elear up?’ A. ‘‘I wouldn’t say at his age, that 
tremor.”’ 

The only testimony in regard to the question of 
permanent disability was that of Dr. Moore, de- 
fendant’s witness, who had treated the plaintiff 
(Tr. 63). ‘‘I do not believe there will be any per- 
manent disability resulting from his injury,’’ and 
of Dr. Southworth, defendant’s witness (Tr. 71), 
‘‘Knowing what I do, I would say that certain tem- 
porary physical conditions have resulted from Mr. 
Littlejohn’s injury.”’ 

The injury to the plaintiff had occurred only a 
few months before the trial and his own testimony 
and that of his physician showed that even the ex- 
ternal wound or cut had hardly time to heal (Tr. 
44). Naturally the other effects from the wound 
would not then have had time to clear up and a 
yhysician could easily be doubtful as to what might 
be the ultimate result. But such doubt, shown h~ 
the physician’s testimony (Tr. 47), in this case. 
“T eannot tell, I wouldn’t say at his age’’ igs not 
that evidence to a reasonable certainty which is 
the rule of what is necessary in order to support a 
case of damages for permanent injury. To allow a 
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Jury to pass upon the question whether or not there 
is permanent injury in such a case where there is 
no substantial evidence and the physician’s opinion 
is speculative, uncertain and manifestly no opinion 
whatever as to permanency, is clearly allowing the 
jury to speculate and guess upon speculative and 
uncertain testimony of the physician. And the 
plaintiff himself is certainly not competent to give, 
and did not give in this ease, any testimony in rela- 
tion to the permanency of his injuries under such 
circumstances. We submit to the Court that to per- 
mit the jury to determine the issue of temporary or 
permanent damages where the evidence of perman- 
ent injury, if credible, is not to a reasonable cer- 
tainty, denies the defendant his rights and due 
yrocess of law the same as if the case is submitted 
to the jurv where the evidence ag a whole is ne+ 
sufficient to sustain a verdict. And the admission 
of these tables and the instruction of the Court 
(Tr. 88), ‘‘Thev are introduced upon the theory 
that the evidence in the case has shown that the 
injuries were permanent’? erroneously permitted 
the jury to believe that the evidence, if credible, 
eould be considered proof of permanent injury to 
1 reasonable certainty. 


Leach v. Detroit Co., 84 N. W. 316. 

Menmy v. Rapid Citr, 96 IN. Woe 96. 

Texas and N. M. Ry. Co. v. Douglas, 758. W. 77. 
City of Honey Grove v. Lamaster, 50 8. W. 1053. 
Sfexens vw. N. J. R. Re 65 Atlantic 774. 

iklem ¥. Phelps, 135 Pac. 226. 


+4 
Also Authorities, Argument VIII. 


In Leach v. Detroit mortality tables had 
been introduced and on appeal it was con- 
tended they were erroneously admitted be- 
cause there was no evidence the imjuries 
were permanent. The plaintiff contended 
that the testimony of his physician showed 
the injuries were permanent. The Court 
stated that under any fair interpretation of 
his testimony it falls short of showing per- 
manent character of injurv. The cases of 
Sax v. Detroit Co., and Mott v. Detroit €6., 
are cited as holding there was not evidence 
of permanent injurv and the tables were 
erroneously admitted. The judgment re- 
versed. 


In Tenny v. Rapid City the Northwestern 
Yables were adinitted over objection of de- 
fendant on the ground of no proof of per- 
manency of personal injury. The Court 
states that there was no evidence that plain- 
tiff was permanently injured and might not 
recover and the admission of the tables was 
erroneous and constituted prejudicial error. 


In Texas Mexico R. R. v. Douglas, plain- 
tiff had a permanent injury to his hand but 
the judgment was reversed because tables 
were admitted. The case shows the rule in 
Iowa and Texas to be that the tables are 
adimissible when the evidence tends to show 
entire destruction of earning capacity, or 
When death results, but they are not admiss- 
ible where the disability is only partial. 


In the Snyder case, the Court at page 706 
states: 


‘‘In the course of the trial the Court per- 
mitted the introduction of mortality tables to 
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show the expectancy of life of the plaintiff. 
Tt is argued by the defendant that this was 
error, because it was not shown that the 
plaintiff was permanently injured.. We 
think this position must be sustained. The 
most the evidence showed was that the plain- 
tiff developed a neurasthenic condition after 
his injuries. He testified that since his in- 
juries he has been required to walk with a 
cane, and with a limp or dragging of the foot. 
But we think there was no evidence of the 
fact that this dragging of the foot or limping 
was the result of the injuries which he re- 
ceived at the time of the accident. None of 
the doctors testified, so far as the record 
shows, that the natural and reasonably 
probable result of the injuries which the 
plaintiff received at the time of the accident 
would be a permanent injury. The Court 
therefore erred in receiving these mortality 
fDi eN idence. 

In Stevens v. N. J. RK. R., it was held that 
where the verdict is large and the trial has 
occurred so soon after a surgical operation 
that the phvyscians could not determine 
whether there would be complete or partial 
recovery. A new trial should be awarded. 


ARGUMENT VI. 


Specfications of Error VII., IX., X., and XIV.— 
Motion for Directed Verdict, Instructions on 
Hazardous Occupations. 


The request for a directed verdict raises the 
question whether there is substantial evidence suf- 
ficient to sustain a verdict, and the denial of the 
motion subjects the evidence to review on error. 
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Under the Employer’s Liability Law of Arizona the 
plaintiff is required to allege and sustain by ¢vi- 
dence that he was employed by the defendant in 
an occupation declared to be hazardous and while 
cngaged in the performance of the duties required 
of him was injured and the injury was caused by 
an accident due to a condition or conditions of such 
employment and was not caused by any negligence 
of the plaintiff. (C. & A. Co. v. Chambers, 20 Ariz. 
54), 

Plaintiff alleged that he was working at the time 
of the accident in a sample mill of the defendant 
but his proof failed to show this. He himself testi- 
fied (Tr. 36) that he was working on conerete con- 
struction which was an addition and outside of the 
sample mill (Tr. 60), that wag one of the buildings 
situated on the ground owned or controlled by the 
defendant. The plaintiff was not working in any 
building, either a smelter or a sample mill or any 
other kind. He was working on the outside where 
there was no power operated machinery, and no 
mechanical power. He was engaged not even in 
repair work, but upon ordinary concrete construc- 
tion work in the course of construction of a new 
piece of work that was not being used and had not 
been used in connection with the operaton of any 
smelter or any other industry. The accident was 
not due to any condition, hazardous or otherwise, 
of a smelter, mill, plant, machinery, mechanical 
power or anv other condition or thine due te a haz- 
ardous occupation or to any condition, avoidable or 
unavoidable, of employment in a hazardous oceupa- 
tion in mining, smelting or anv other industry. The 
plaintiff stepped upon a board or plank which was 
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one of three placed across the aisle of concrete. The 
plaintiff knew the board was only two inches thick 
(Tr. 37); he knew that there were two other men 
on the plank when he stepped on it (Tr. 44). The 
evidence shows that the plaintiff had been working 
for several vears on construction and other work 
of a nature where a reasonable and prudent man is 
supposed to have, or at least is expected to acquire, 
that amount of practical sense which will give him 
at least a reasonably due sense of proportion as to 
the strength of stagings which are temporarily used 
in construction work. The plaintiff had stepped 
with a heavy bolt upon a 2 in. by 12 in. plank placed 
across a ten-foot aisle, when he saw two other men 
each with a heavy bolt already standing on the 
plank. If it can be said that a man of this exper- 
ience and under these circumstances exercised the 
eare a reasonable and prudent person would exer- 
cise, especially when there were two other planks 
there upon which to step, then it would seem that 
the legal term or clause ‘‘care a reasonable and pru- 
dent person would exercise,” means little or 
nothing in practical use. The Supreme Court of 
Arizona has recently held (C. & A. Co. vs. Gardner 
21 Ariz. 206, 187 Pac. 563) that an emplovee who 
feaghed around a heat: to tutn off an electric 
switch and came in contact with electrical current, 
was negligent and no recovery could be had under 
the Emplover’s Liability Law. At page 215 the 
Court said, ‘‘Can it be said that a reasonable and 
prudent person, under the existing circumstances, 
would have done as he did? Or would not such a 
person have done as the evidence shows that the 
deceased had always done before, looked into the 
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face of the switch and aided his hand with his eve.”’ 
In this case would not it have been the duty of a 
reasonable and prudent person to have kept off the 
plank when he knew and saw that there were two 
other men on it and when there were two other 
planks upon which to step? (United Verde Exten- 
sion v. Koso.) 


But even if the actions of the plaintiff were what 
a reasonable and prudent person would have done, 
how can the evidence be held to show that it was 
an ‘‘inherent’’ risk and hazard, unavoidable and 
due to a condition of the employment in a hazard- 
ous occupation. This accident was no more due to 
an inherent risk of a hazardous occupation ‘*in min- 
ing smelting’’ or in some place where power driven 
machinery was used, than it would have been if the 
accident had occurred on the same kind of construc- 
tion work situated miles away from any _ place 
where mining and smelting was carried on. The 
law does not state that the work of constructing a 
smelter or of constructing an instrumentality or 
building to be used directly or indirectly in connec- 
tion with a smelter is ipso facto hazardous. It cer- 
tainly is not the meaning of the law that all work 
on ground owned or controlled by an employer who 
is engaged in mining or smelting business is haz- 
ardous or that accidents which happen on such 
ground are ipso facto in hazardous occupations. 
The case of Arizona Eastern vs. Mathews and of 
New Cornelia Company vs. Esipnosa, 268 Federal 
742, decided by this Court, show that the Court will 
construe the law as a whole to effectuate its ap- 
parent purpose to protect those employees who sus- 
tain injury while engaged in a hazardous occupa- 
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tion or occupations in mining and smelting and rail- 
roading and not to include all employees or all ac- 
eidents whieh occur on the property on or in which 
mining, smelting and railroading is being conducted. 

The lower Court based its instructions upon its 
interpretation of simply one clause of the law (Sec- 
tion 3156, Paragraph 8), overlooking the provisions 
of Section 3154 which state the very purpose of the 
law, quoting verbatim from the constitution, to 
“protect the safety of employees in all hazardous 
occupations In mining, smelting’’ and Section 3155 
which explains the risks and hazards which are in- 
tended to be covered in the occupations enumerated 
in Section 3156, shows that inherent and unavoid- 
able risks are contemplated; ‘‘by reason of the na- 
ture and conditions of, and the means used and pro- 
vided for doing the work in said occupations, such 
services especially dangerous and hazardous to 
workmen therein, because of the risks and hazards 
which are inherent in such occupations and which 
are unavoidable by the workmen therein.’? The in- 
structions of the Court (Specifications [IX and X) 
do not state the law as it has been interpreted by 
this Court in the New Cornelia case. The only 
conclusion which the jury could draw from these 
instructions was that if the plaintiff was doing anv 
kind of work around a mine or smelter (that is 
within the lines of the emplover’s ground) that was 
a hazardous occupation according to law and thev 
had no right to find as a fact that work of some 
kinds around mines or smelters imght be non- 
hazardous and might not he a hazardous oecupation 
“ine minins ” as provided in Sec. 39154. To illus- 
trate, we submit that these instructions, if they 
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were applied to the New Cornelia case, would have 
compelled the jury to find that the accident to the 
plaintiff therein was due to a hazardous employ- 
ment because of the fact that it occurred within the 
lines of the defendant company. But this Court 
states at page 749 ‘‘the risk or hazard which the 
deceased incurred in being near the fire on the 
surface was not a risk or hazard inherent in the 
work in the mine, and in doing of that work the 
risk or hazard was avoidable by the deceased.’’ 
Further, if it were assumed the instructions object- 
ed to were correct as general statements of law, 
there are no facts in evidence to support a finding 
by the jury that the plaintiff was in a hazardous 
occupation and that the accident was due to a con- 
dition inherent in a hazardous occupation in smelt- 
ing, or in any other industry declared hazardous, 
or was due to a condition of emplovment in a haz- 
ardous occupation. 


The defendant therefore submits that the evi- 
dence shows that the plaintiff was not engaged in 
a hazardous occupation in mining or smelting or 
where power was used, that the evidence shows he 
was at the time engaged in construction work on a 
building or work that was not completed and was 
not a part of anv ‘‘works,”’ “‘plant’’ or other mill, 
and that under the facts the plaintiff could have 
recovered if at all under the Emplover’s Liability 
Law only by bringing himself under the clause of 
the law set forth in Specification XIV, which his 
facts did not do, and the Court erred in refusing to 
give that instruction requested by defendant, and 
in giving the instructions quoted in Specifications 
TX and X. 
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Authorities cited under Argument II. 


Crowell Bros. v. Panhandle Co., 271 Fed. 
130: 


Where there has been a motion for directed 
verdict the appellate court will review to de- 
termine whether there is substantial, or suf- 
ficient, evidence to sustain the verdict. 


Milm v. Hussey, 155 N. Y. S. 860. 
Conroy v. Inhabitants of Clinton (Mass) 33 
Ne 1, 520: 


This was an action for death while laving 
pipe at bottom of sewer by caving of w alls. 
Verdict directed for defendant. Question on 
appeal was whether the case was within the 
clause of the statute reading ‘‘By reason of 
any defect in the condition of the ways, 
works or machinery connected with or used 
in the business of the employer.’’ The Court 
cites Howe y. Finch which held that the stat- 
ute did not apply to ways or works in process 
of construction. The plaintiff in the Howe 
case was injured bv fall of the wall of a 
building in process of construction and which 
had never been used in defendant’s business, 
though intended to be used. It was held that 
the case was not within the statute; J. Smith, 
after citing statute: ‘‘ Does that mean partly 
made ways which may be very insecure when 
in process of construction?"’ ‘‘No, it means 
to give him a right of action when the con- 
templated works are connected with or used 
in the business."” Ways means the wavs used 
in the business, not partly made ways, not 
used. If this be so as to ‘‘wavs’’ it is so as 
to works. I think that ‘wavs, works”’ ete. 
mean the existing and completed works. 
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ARGUMENT VII. 


Specification of Error VIII.—Argument on Value 
of Dollar 


The objection to the argument on the present 
value of the dollar compared with past value seems 
to us against irrelevant and prejudicial statements. 
There was nothing whatever in the evidence upon 
which the jury could base such a comparison. The 
only possible basis would have been a verdict that 
had been allowed in the past, and this was not only 
not in evidence but could not properly have been 
admitted in evidence or brought into the argument. 
The jury would naturally form their estimate of a 
verdict in terms of the value of the dollar at the 
‘9 of the trial. The only possible effect of the 
cument which generalized upon an wunsworn 
statement, ‘‘that ten thousand dollars today is not 
worth as much as five thousand dollars was four 
or five vears ago,’’ was to encourage the jury to 
add a further sum, based upon conjecture and 
guess, to the amount which they would estimate 
according to the current value of the dollar in any 
event. The argument submitted on this matter 
permitted the jury to award an imcreased sum for 
which there was no evidence or basis, as a gratu- 
itous and wholly unwarranted and unsupported 
addition to anv damages they might otherwise 
have awarded. 


Minst v. C. B. & Q., ORAL, 174. 
Union Pacifie v. Field, 137 Fed. 18. 
Waldron vy. Waldron, 39 L. lid. 452. 
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The following is a Note under the Hurst case: 


The following authorities are im substan- 
tial accord with the earlier decisions in sup- 
porting the general rule that in comparing 
present and past verdicts for similar per- 
sonal injuries, the difference in the purchas- 
ing power of money, or as it is commonly 
called, the increase in the cost of ving at 
the present time as compared with power at 
the time prior awards were made, may be 
taken into consideration. 


(This shows the application to a compari- 
son between verdicts, in determining the 
question of excessive verdicts. The com- 
parison is impossible when an argument is 
made to a jury as there are no facts or past 
verdicts in evidence.) 


In Union Pacific v. Field, the Court at 
page 15: “It is the duty of the court 
to prevent the jury from the consideration 
of extraneous issues, of irrelevant evidence 

. and to assure the litigants a fai and 
mivrtiial ial... & triallis not tair amd 
impartial in which a discussion of irrelevant 
issues, a statement of a persuasive but im- 
material fact, or the assertion or insinuation 
of an erroneous view of the law or of the 
Wrong measure of damages by counsel in his 
address to the jurv, may have had an influ- 
ence favorable to his client.’” At page 17 the 
Court quotes statement made to the jury by 
counsel *‘I sav to vou on my own behalf, 
however large a sum of money the $20,000 

- may be, that would not compensate 
me.’ The Court said ‘‘he stated a fact which 
there was no evidence to prove, and whieh 
it would have been a fatal error to have ad- 
mitted testimony to establish—the fact that 
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he would not be willing to receive an injury 
like that of plaintiff for $20,000.’’ 


‘‘Counsel in their arguments are bound to 
keep within the limits of fair and temperate 
discussion. The range of that discussion is 
circumscribed by the evidence in the ease. 
Any violation of this rule entitles the ad- 
verse party to an exception which is as po- 
tent to upset a verdict as any other error 
eommitted.’’ a 


ARGUMENT VIII. 


Specifications of Error XI. and XII.—Instruc- 
tions on Permanent Injury 


These specifications have reference to the ques- 
tion of evidence of permanent injury. The posi- 
tion has been stated in the Argument VY. above. 
There must be evidence upon which the jury might 
find, if the evidence were credible, to a reasonable 
eertainty, the permanence of the injury and dis- 
ability complained of before the question of wheth- 
er or not thev are permanent can be submitted to 
the jury. The position of the lower court on this 
question was that the judge was not required to 
determine whether or not there was evidence of 
permanent injury or disability but that the jury 
was the sole judge of whether or not there was 
any such evidence and if there was any whether 
or not it was sufficient to sustain a verdict for 
permanent injury. The instruction given by the 
Court (Specification XI.) and refusal to give the 
requested instruction (Specification XII.) is er- 
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roneous for this reason, as well as because there 
Was no evidence of permanent injury to warrant 
submission of the question to the Jury or to sustain 
a verdict for permanent injury. Furthermore, there 
was absolutely no evidence that the plaintiff’s 
earning capacity for the future had been either 
partially or permanently destroyed. That there 
must be evidence to support such allegations, when 
made, is indisputable law (W. U. Tel. Co. v. Mor- 
ris, 83 Fed. 994); but in this case there was not 
even an allegation in the complaint of any future 
decreased earning capacity (Tr. 5). Yet, this in- 
struction, without there being anv allegation in the 
complaint or evidence in the case, directed the 
jury to determine whether or not there was per- 
manent loss of earning capacity. The amount of 
the verdict in itself proves that the Jurv included 
an assumed loss of earning capacity, as thev were 
authorized by the instructions to do, although there 
Was no evidence whatsoever of even probability of 
anv such loss. 


White v. Milwaukee, 21 N. W. 524; 50 Am. Rep. 
154. 


Mieccrer vy. Manbatian, io N. ¥%. S. 561. 

Willer vy. N. Y. GQo49 N. Y. 43. 

Tweedy v. Inland Brewing Co., 134 Pac 468. 
Wes. Tel. v. Morris (OC. G. A. 8th), 83 Fed. 99.2 
Snvder v. Great Northern, 152 Pac. 703. 

Pollock v. Pollock, 71 N. Y. 140. 

Strohm ¥. N. ¥. Lake E. & W., 96 N. Y. 304. 
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Main v. Gr. Rapids R. R., 174 N. W. 157. 
Ayres v. D. L. & W. 158 N. Y. 254. 
U.S.C. LP. v. Eastham, 237 Fed. 185. 


Gifford v. Washington Water Power Co., (Wash) 
143 -Pac. 11, 


MeNeill v. Interurban Co., 92 N. Y. S. 767. 


17 Corpus Juris, page 1035, Permanency and Fu- 
ture Consequences: 


‘‘Testimony of a physician as to the prob- 
able effect of the injury is admissible, but 
it should show that such result is reasonably 
certain and not a mere likhhood.”’ 


In the Gifford case two physicians testi- 
fied for plaintiff. In answer to a question 
one physician testified ‘‘A. I would probably 
expect paralysis, convulsion—or convulsions, 
or severe periodical pains in the head. and 
possiblvy— @. Leave out the word ‘possibly,’ 
Doctor, 1 don’t care about that. AS ieine 
@. Just what in vour opinion vou would ex- 
pect, quite possible?) A. General nervous- 
ness.’> And on cross examination ‘‘Q. Yes, 
but vou as a doctor would not sav to this 
jury that it is your opinion that there ever 
will be an injury to the brain. A. Well, I 
coud not sav that in my opinion that there 
wuld not be either.’ 

The Court at page 13 ‘‘It is apparent from 
the whole testimony of the doctors that 
neither of them intended to say that any 
serious results were reasonable certain to 
appear from this head injury. The rule is 
well settled by numerous decisions that fut- 
ure consequences which may presently be 
recovered for must be such consequences as 
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are reasonably certain to ensue... . We are 

satisfied that this is the correct “yule (cit- 
ing the Strohm ease) and also that the con- 
clusions of these two pliysicians were clearly 
speculative, and had reference only to pos- 
sible consequences and not to consequences 
that are reasonably certain to accrue.’’ It 
was held that the court erred in permitting 
the evidence to be considered by the jury: 
The judgment was reversed for this and an- 
other error. 


In the Strohm case a physician testified 

that the injuries would very likely be per- 
manent ‘‘I mean that the boy will always 
have some reminder of it, some remnants of 
ts Mju, Great or small that is ceftain; 
how much he will retain I cannot tell, but I 
think it verv likely he will retain.’’ The 
Court at page 305 ‘Future consequences, 
which are reasonably to be expected to fol- 
low an injurv, Inay be given in evidence for 
the purpose of enhancing the damages to be 
awarded. But to entitle such apprehended 
consequences to be considered by the jury 
they must be such as in the ordinarv course 
of nature are reasonably certain to ensue. 
It is not enough that the injuries received 
may develop into more serious conditions 
than those which are visible at the time c’ 
the injury nor even that they are likely to 
so develop. To entitle a plaintiff to recover 
present damages, for apprehended future 
consequences, there must be such a degree 
of probability of their occurring as amounts 
to a reasonable certainty that thev will re- 
sult from the original injury.’’ Judement 
was reversed. 


In Main v. Grand Ragids, the conplaint 
alleged permanent disfigurement and future 
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great bodily pai. Defendant clauned that 
the Court in its charge in effect authorized 
the jury to award damages for permanent 
iil of winieh ther suas He pr oof to a rea- 
sonable certainty. Charge was ‘‘if you find 
the nervous svstem impaired... you will 
consider how long such condition may con- 
tinue as far as the evidence shows.’’ The 
higher Court states ‘‘The instruction should 
be confined to such damages as are proxim- 
ately shown by the evidenc e, with reasonable 
certainty, to result. Only such future dam- 
ages are recoverable as the evidence makes 
reasonably certain will necessarily result 
from the injury.” 


In White v. Milwaukee the plaintiff intro- 
duced testimony that she had not recovered 
from the injury and it might be permanent. 
The Court states ‘A mere possible continu- 
ance of disability by reason of an injury 1s 
not a proper element of damages to justify 
a jury in assessing damages koe future or 
permanent disability, it inust appear bv the 
proofs that continued or permanent disabil- 
ity are reasonably certain to result. ‘‘It is 
fair to assume that the Jury predicated their 
assessment of damages in part upon the pos 
sibilitv of permanent injury. This is error.’ 
Judgment was reversed. 


In the Meeter case plaintiff's physician 
Was asked ‘*Can vou say with reasonable cer- 
tainty whether this injurv is likely to be 
permanent?’’ Ee rephed ‘It is likely to be 
permanent in the sense that it will improve 
somewhat but she is not likely to ever get 
entirely over it.’? The lower court charged 
“Tf vou consider she is permanently injured 
vou may award compensation for that. When 


ov 


T say ‘if you consider’ I mean if you consider 
from the evidence.’ The appellate court says 
‘In view of what preceded it is evident that 
sufficient weight was not given to the true 
rule that should be applied in regard to giv- 
ing damages for permanent personal imjury 
in cases of this kind. In the reception of evi- 
dence and in the efforts made to exclude 
what was regarded by defendants as incon- 
petent and in the charge of the court the 
effect was to some extent to permit the jury 
to understand that they were at liberty to 
award damages for injuries which were like- 
ly to be permanent, instead of confining their 
verdict to damages for such injuries as 
would with reasonable certainty be per- 
manent.” 


In the McNeill case the Court reviewed the 
evidence and reversed the judgment because 
it subnutted to the jury the question of per- 
permanency of the injury. 


In the Ayres case the plaintiff’s knee and 
Spine were injured and she was wearing a 
brace at time of trial more than two vears 
after. Her doctor testified that her condi- 
tion would continue more or less as long as 
she lived. The testimony was given after 
asking the physician if he could state with 
reasonable certainty. The defendant request- 
ed an instruction that *‘upon the evidence 
there was no ground upon which the jury 
could find any future damages in reference 
to injurv to the knee.”’ This was refused. 
The Court at page 261 ‘‘There was no re- 
quest to charge that the jury could not find 
any permanent dainages, with reference to 
the knee, but simply that they could not 
find any future damages.””) Furth. eo uletetne 
evidence showed that plaintiff would suffer 
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more or less in the future owing to the con- 
dition of her knee which was not yet well, 
and while the future inconvenience might 
be shght and of short duration ‘‘the defend- 
ant was not entitled to have it altogether 
withdrawn from the consideration of the 
jury, or to the imgeruction “that the jis 
could not find future damages.” 


(The manifest inference is that if the defendant 
had asked an instruction that the jury could not 
find permanent damages it should have been 
given. ) 


In the Kastham case the complaint alleged 
that injuries permantly rendered plaintiff 
less able to work; there was no evidence 
tending to show to what extent the disabil- 
ity would decrease earning power. The Court 
states that unless the jury’s attention had 
been called to the fact it could not assess 
substantial damages for decreased earning 
capacity shown by the physician’s testimony, 
‘at might well be, and probably is a fact 
that the jury took this into consideration in 
arriving at the amount.’’ ‘'The jury is not al- 
lowed to invade the realm of supposition to 
arrive at the compensation to be awarded the 
plaintiff for this element of damages.’’ New 
Trial ordered. 


In conclusion we respectfully submit to this 
Court that each of the eight Arguments constitute 
error or errors on the part of the trial court, which 
were prejudicial to the mghts of the defendant and 
were reversible error at law. The judgment of the 
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trial court should and ought to be reversed and its 
judgment ordered to be entered dismissing the 
cause. 


Vruwrvus ¢ \aleer 


Attorneys for Plaintiff in Error. 


62 
APPENDIX 


Revised Statutes of Arizona, 1913 


Sec. 3153. This chapter is and shall be de- 
clared to be an emplover’s liability law as 
prescribed in Section 7 of article XVIII of 
the state constitution. 


Sec. 3154. That to protect the safety of em- 
plovees in all hazardous occupations in min- 
ing, smelting, manufacturing, railroad, or 
street railway transportation, or any other 
industry, as provided in said section 7 of 
article XVIII of the state constitution, any 
employer, whether individual, association, or 
corporation, shall be liable for the death or 
injury, caused by any accident due to a con- 
dition or conditions of such occupation, of 
anv employee in the service of such employer 
in such hazardous occupation, mm all cases 
in which such death or injury of such em- 
plovee shall not have been caused by the 
negligence of the employee killed or in- 
jured. 


See. 3155. The labor and services of work- 
men at manual and mechanical labor, in the 
einplovment of any person, firm, associa- 
tion, company, or corporation, in the oceupa- 
tions enumerated in the next section hereof, 
are hereby declared and determined to be 
service in a hazardous occupation within the 
meaning of the terms of the preceding sec- 
tion. 


By reason of the nature and conditions of, 
and the means used and provided for doing 
the work in, said occupations, such service 
is especially dangerous and hazardous to the 
workinen therein, because of risks and haz- 
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ards which are inherent in such occupations 
and which are unavoidable by the workmen 
therein. 


Sec. 3156. The occupations hereby declared 
and determined to be hazardous within the 
meaning of this chapter are as follows: 


(5) All work on ladders or scaffolds of any 
kind elevated twenty feet or more above the 
ground or floor beneath in the erection, con- 
struction, repair, painting or alteration of 
any building, bridge, structure or other work 
in which the same are used. 


(8) All work in or about quarries, open 
pits, open cuts, mines, ore reduction works 
and smelters. 


(10) All work in mills, shops, works, 
vards, plants and factories where steam, 
electricity, or any other mechanical power 
is used to operate machinery and appliances 
in and about such premises. 


Sec. 3158. When in the course of work in 
anv of the employments or occupations en- 
umerated in the preceding section, personal 
injury or death by aecident arising out of 
and in the course of such labor, service and 
employment ,and due to a condition or con- 
ditions of such occupation or employment, is 
eaused to or suffered by anv workman en- 
gaged therein, in all cases in which such in- 
jury or death of such emplovee shall not 
have been caused hy the negligence of the 
emplovee killed or injured then the emplover 
of such employee shall be lable in damages 
to the emplovee injured, or in case death en- 
sues, to the personal representative of the 
deceased for the henefit of the surviving 
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widow or husband and children of such em- 
ployee; and, if none, then to such employee’s 
parents; and, if none, then to the next of kin 
dependent upon such employee, and, if none, 
then to his personal representative, for the 
benefit of the estate of the deceased. 


Sec. 3159. In all actions hereafter brought 
against any such emplover under or by vir- 
tue of any of the provisions of this chapter 
to recover damages for personal injuries to 
any employee, or where such injuries have 
resulted in his death, the question whether 
the employee may have been guilty of con- 
tributory negligence, or has assumed the 
risk, shall be a question of fact and shall at 
all times, regardless of the state of the evi- 
dence relating thereto, be left to the jury, 
as provided in section 5 of article XVIII. 
of the state constitution; provided, however, 
that in all actions brought against any em- 
ployer, under or by virtue of any of the pro- 
visions of this chapter to recover damages 
for personal injuries’ to an employee, or 
where such injuries have resulted in his 
death, the fact that the employee may have 
been guilty of contributory negligence shall 
not bar a recovery, but the damages shall be 
diminished by the jury in proportion to the 
amount of negligence attributable to such 
employee. 


